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Decision rxe: Comic Corp.; Yy Paul 6. Do-nlilg (o ﬂllo: B. f\,: 'ﬂ,-
Staats, Conpt:cllo: Ceneral). A . .

Issue Azea: ¥aderal Frocurement of Goods amd Services: {1900).;, o
Contact: Office of the Ganezal Coumgel: Proceressnt Lavw I, '
Budget Fupction: National Defense: Departacat cf Doﬁol-c -
Procurepent & Cotitracts (058). %
Organjzaticn Concermed: Depacrtsent of:\the Aray: Irly ‘Niseile , "'
Coazand, Redstone Arsemal, AL; PPR tlectromics. Isc.
Ruthority: A.8.P.R. 2<840%(iv) (C}. = S.P.R. 3-1203. B+180530
(1374) . a-iaslon (1916;. A~17950S (1!1!). L1 ) cOnp. den. €6,
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A bidder !o: supfly of t-lcl:KEJ kltl ciaimeéd that A I

three lox bids were ‘noliresfonsive ‘and donrespoasible’’because of N

failure to include :-qnostod inforsstion asd {mapility to meet . e

specifications at7jrices guoted.. Biés were aot'fousd to be . :

nonreaponlivq and G0 does not reviev detarmimations o! ’ ‘L. o
responsibility in the absence of frawd. (HNZTW) . nrt _
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DATE: w'b, 2977

ﬂu: "1’"7, 3 ey, 1
Conic Corporation

hoEaT!
. O,
!auura of bidder to supply informatiim io bid - ut:lve to
viivar of first article testing dous not rénier bid non-
tmpomivc ‘'where biad.rmn- not attempting to obtain waiver.
A.L-o, mm of IFR shows no requiressat for bidder to
dui;uu tt-l-u:ut of!ctod.

”Mlclmrp Sutmn: - Cool: 'Accowst ing Practica and & ttﬂcn-
t:l.nul“ 1is ounly mqulud to bu caqlc:od in nesotiatad and not /‘\
!omuy odnrttud procuru.nl:. .
hunn qf budtr ,tu oupply r.quutnd inforutiou"uuder "I'teight.
Clulifiut..w Dnc’dpticu Clause” dm vot render bid usnracpon-
li.vc, since iuformation was werel’ ‘sdviséry dénd CGovernment
retatuad right te, dc:or-int proper fuight cbuitiution

Dctcn:l.ul:ion of \mether’vttered 1cu ‘meets -pecificnsiom is
frnction- of pt&curtn; ns.ney and GAO will acccpt judgnmt of .
‘agency nb-u.: showing that’ judgpeéent is clearly 1n ar.or, “which
ohwtng has am: been udn by protauur

Au-;ation tl}at - low biddqr aubnit:’r"d unrellonlbly low bid is
no basis to c!:klllenge awvard,: linca queetion of . whe!:‘her bidder
can pnrforu atbid'price is matter of responsibility and
affirmative d.t:emina:ion ‘of rcoponlihiliq\r is not reviewed
unless frnud on part of contracting ofﬂcials ~hu “been alleged
or it {s shown that solicitation containgd\deﬁn!ﬂve respon-
lib:ll:lty crﬂur.h which have not been applied. 'Moraover, fact
“that bidder say: \mutun ‘loss dutiug perforsance doea not
justify rajcctimé’o! octherwise acceptable bid.

.
m\kptubor 20 JW&.'QM Un:l.tu'} tates Arly Hillile Co-nand

The 1d¢ bid under the IPB was sutmifted by PBR

‘e etued mvua(mn for ‘bide (IFB) No. DAAEO1-76-B-0469 for 265 tactical
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The fourthi low bidder, ‘Contice Corpcratlou (couie). hnl\ptoc-tcd - A
the resvonsiveness of the thres low bids’ t;cllvcd.-co-tcudlng awerd B T&N
should be mads to it sw the low rcsponlxvo, ndﬂaasibl. bl&dor._ N
Ccmsiderina ‘tirst the bid of ru.' Co:n:lc ahcgu ‘that, the rmx hu , !
i3 nonvesponsiveé Lecauses it- tailed. tc'f'iclude the 1nfornltiop required ‘ i’ (A
by parsgraph 8-12:0f the IFS entitlsd, "First Articlvslnfot-otiqu "o SN TN BN
This paragraph advined bidders’ that the itens to be ripplied would N SRR
be subjected ro first nr:iclc tuutlng unlesa the biddar cnuld sub- N
stantiate that it had previously turutahud tiie Government an identical ' AR
or a similar’item tz the ome betn; pxo;v"ed. If a bidder bclicvcd‘ PR
it was qualitied for a vaiver of ths tésiing, the bidder was to R e NI
supply the contract nunbcr. part uunﬁrr and date of first article 5‘- ) ' |L"wf Y
approval of the iten 'in the space provided 'tacparsgraph B-12, PR ’ Y
lefL this space bla.k n'its bid. The conttautin. officer has - |
advised that PBR was not ‘Bligtble for vaivcr o!ufirst ctttelc tast -~ i
ing ‘a8 ‘it had not previously produced a’s lar 1rea, thtctorc. \ |
as PBR was not. nttenphing to obzain the uatva:; it vas unnecaySaAryY Y |
to cownlate and.'indcad, it cculd not co-plnta paragraph 3-12. G ST f‘l
B

Secondly, Conic contends thiat PRR did 'riot ‘desigrate the trana-itter
it intended to supply under the contract in paragraph B~12 of the'" Irs,
thus rendering 1ira b‘d nourelponsive. Parastaph B3-12, in part, stated: -

‘\l W .

"k k ok Tf the offeror den{rc»nto submit a bid’ on ' ‘e’rﬁ o

‘his- ow1ftransu‘tt¢r design, .be may Jdo so ptoviding, o ST Ty

(1 311 ttansmih..r 1nterfacel ara met; " (2) coa~ Co i

tractor's tésr information provides evideuc. that . |

his transmliter meets all perfcrnance and 'environ- ) ' {

mental requireaents of the dravings’ mid specifica:ionl .

in the attached data package ifsting; (3).transmitter : ‘ .

has a current. frequency, allocation assignment by the Sy

noD Joint Freoue1cy pinel and‘(&) has bcaqmtyp. ‘ t'%g r%\'}
qualified by White Sands, The déterdinat{on of how o S
wall ‘the inforwation presented mibatantiates the * i : Y
offeror's claim of meating the requirements will R 0o ) CO e
be the sole renpousibility of the’ Governnent. & A an | fE h J‘ ey ;\

'While Conic rzeado the nbove-qaoted portiou of iha IPh tourcquirc
a bidder to designate the transmitter it offered, we bollovn'it only : _
advisad biddern of the critaria which would be enployed to detersiine - e, ®
the acceptability of . the transaitter. We have found . no requirn‘%ﬁt ‘ e
in the IFB that a bidder designate 1n ita bid the transaitter being o "
offered. This information was properly supplied by PBR during the S st
preavard survey and has been considered by’ the {overnment in: deter- : 4 g
ming the responsibility oi PBA.
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. ,.‘:)j;'.‘: .h\\"t III‘.'| ‘.‘ ". '
NP T N '.';;-'-‘ . . IBC. Mc n'gun\ t"tha éauq'n o! - r.o euqhu pars- ' .
e "graph C=19 of :the I8, ecritlsd "Pisclosurs Stateasat - Coet .
P L AeowRt Practices oad’ canum:m-. rendered the bid non-
A . ' zasponeive 'tbn coutracting office: advised chat the' failure-of
W ey i "ll te emht& the paragrapls was waivad: as & ninor Infoml.!.ty
e , " usder Jection 2+A05(iv)(c) ot tha Arued Setvices Prucurament
MNowr ‘Régulation (ASPR): 1 (1976 od,).. P ‘Wa do poz believe it was nacessary
N f for the contracting. officer to \‘liva t:ha clauw linu‘ it was in-
s e alpplicnbln to the invtmt IFS:’ "un d:loclo-uxu statement i3 only
"““'. ooy . ‘taquitul to ba filed in a negotigled piocuremeut, not a formally
ey ' ldvart:lud pracuresant as hare. . See ASPR § 3-1203 (1975 ed.) and '
"\'\\‘\‘ '-':".‘..H b Rﬂlal Muﬂ:rla' l-lllS'iO. July 10, 1974, 74-2 CPD 38.
R N TR | : . “ . " ‘\\‘\
PR A Conte l?u protutl l:I.\a !d.lura r..\! PBR to supply the freight
KT .I.qni.ficatian desceiption' which it nl\o;n was tequ!red by parsgraph
t :_-\“},‘f\t‘.\\‘_‘g ' D--S of tha' nn. Parquph D-5 nm ab :nll.mn : ‘
S \\\ DA ‘;;:\;-‘.;\‘_ ~ "mmn'r ..xusxncanon nucnrnou ‘ .. y .
\'Q', B 7\\-“‘.:.\2\-‘\& \ [N "‘i\' o . . ol
_‘}};.‘ ;‘\ \ | f“\"'li.dd.rl (or,,of frm) nra uqmotad‘to indicntt,
‘(\\',f* ' ._'5;_‘\\\: S g bdou, the £111 ‘waiform freight. \cluoiﬂcatiou
SRR A S . . (uu) d.scr!.ptim. or the Mational’ Motor Freight
L CIauiﬂutio_p ductipt:lonfapplicable tc the N
VOO w -uppu.u, th'o‘“‘u-e as bidder (cffeéror) uses for
e L o-erchl ‘whipment. This: deucripl:ion should
T X includa’ tlu ‘packing of:the eo-odity (box, Lrate.
R : Imndle.,{'looaa, sétup, knoclud down, cwresud,
R ‘;. ' , umltapped, nﬁc.) the ' conclinbr mtorial‘ (f:l.berboatd : *
‘::{ v s . whoden, ‘ete.)! Umusiial .hwpa-" dincncim. aud other -
SNSRI - cohditiom\ ut’fnct:lng trafficidescriptions. The
\\\ A A o ‘Govlnmnt \d.lﬂ use these. descriptions’ as well as
W / o othar ‘inforutium avat‘ahle to it to détermine the , ;
Y A clunlticaion description “nost appropriate and - '
AT . .advaiitagpoua. to! the: Government. Bidder (offergr)
AT understahds ‘thac  #hipments on auy F. 0. B. Origin
,{;\:’v A . contract awatdod, .48, a result of . this solicitation,
' .;f\\\*"‘:.-.:‘:- ! . ’wﬂl \be ude““ A t.{bni&mir.y wich’ the shipping classi-
g :‘_\\‘_":"_!E'i f‘lcarion ducr:l.prion lpocifiud by thc Government,
. ,'.\‘-:;a*l i which'may;be differeit) from’tha clagaification |
' :\‘i\[ Lo ducupcion !umuh-d‘ below." ) | r-
ST : ‘ ,\ doop i -
A \ The .Lufomtion rtquested of the biddera by the above p-ragtnph .
N - did 'not bind"theibidders or i he Gevermmeut and was ‘merely advisory. R
. i y \&'.l : ‘The Gmcrmnt. retai.nad the righl: to determine the proper freight . v
S T \ ' classification. Theretora. the failure of PBR to furnish the infor-
e mation had no effect on the responsiveness of 1tn bid. ;
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contc contcudo that the tun-:l.tt.r yueh POR nm-u to u"ly
under tha contract will not meet the specifications. A presmsrd
survey and techafcal evaluatios have bemm conducted by tiie Army om ., W
PER and iz:has been determined that PER is & responsible bidder and
that its dentgnated transaitter is technically acceptuble, The deter-
mination of whether an offared item maats the specifications is -
properly the fynction of the procuring agency and where there is a
difference of technical opintion, we will accopt the judgment of the
proruring agency unlass ir is clearly or unmistakenly in error.
State Equipment Division of Secorp National Inc., B-186404, September 22,
13 D Z/0.” We do rot I{ud that such a showing of error has

baen mada. Iy

‘.

. Finnlly, Conic’ contends that PBR il biddin; an unrnananlbly low
price as its ead 1é:a price wes lower :hun ‘the price bid by the ftrn v
from whicn PBR Hill\purchase tna tranomitter. ¥ -

! i

e
i ' \.—
Our Office has conaistent1y=he1d that th. submission of 'a lov price ' \\}}
18 not a basis to vhallenge tha avard, The queatioa’of whether | S
bidder ran perform st ‘its price is oné of relponltbility *‘

This 0ffice does not review protusts laainat at!xrnntivt d-tor-
rinations of responsibiiity, uitléss either (raud is alleged on the
part of procuring ofFicisln or where the molicitatien cotitains definitive
rasponaibility hriterin which allegedly have not been applted. See
Central Metal Products, Incorporacad. 54 Comp. Gem. ’6 (1974) 74~2
LPD o4. Afilrnative deterniuations are- blled in larg H‘Ilﬂt. on
subjective judgments uhich\ate largely within the disc.etion of pro~
curing officialpfwho -uat Euffer aty difficulties experienced by
reason of a contractos 's inability,to pcrforl.

Morover, the fact that a hidder may IUItlin a loss {n performing
at its price Jdoes not justify rajection of that otherwise acceptable
bid. Servrite International, Ltd., et al., B-179503, Jsnuary 21, 1974,

74-1 CFD 18.

For the foregoing reasoya,\the protest is dtniod and it is unnecesssry
to discuss the contentions advanccd by Conic with regard to the sacond
and third low biddera.

Conptrul]er Goneru
of the Unlted Stateu
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